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Controlled Substance, a third degree felony, in violation of Utah 
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IN THE COURT OF APPEALS OF THE STATE OF UTAH 
THE STATE OF UTAH, 
Plaintiff/Appellee, 
v, 
CHARLES R. MARTINEZ, 
Defendant/Appellant. 
Case No. 900156-CA 
Priority No. 2 
INTRODUCTION 
Mr. Martinez relies on his opening brief and refers this 
Court to that brief for the statements of jurisdiction, issues, the 
case, and facts. Mr. Martinez also refers this Court to his opening 
brief for any arguments not addressed in this reply. 
SUMMARY OF THE ARGUMENT 
The State failed to establish by a preponderance of the 
evidence that Mr. Martinez violated his probation. 
The State failed to establish that the officers had a 
reasonable suspicion to justify the search. 
ARGUMENT 
POINT I. THERE WAS INSUFFICIENT EVIDENCE TO 
REVOKE MR. MARTINEZ7 PROBATION. 
"The standard to be used in proving a violation of a 
condition of probation is a preponderance of the evidence." 
State v. Hodaes, 798 P.2d 270, 278 (Utah App. 1990). After the 
State filed its brief in the instant case, the Utah Supreme Court 
denied the State's Petition for Writ of Certiorari in State v. 
Hodges. Case No. 900501. 
Furthermore, the State is incorrect in its position that 
"Hodges effectively overruled" a decision of the Utah Supreme 
Court. See State's Brief at 8, footnote 2. In Williams v. Harris, 
149 P.2d 640, 642 (Utah 1944), the Supreme Court analyzed a 
different statute than the statute discussed in Hodges. Utah Code 
Ann. § 77-18-1(9) is substantially different in its terms than 
105-36-17, U.C.A., 1943, the statute analyzed in Williams.1 
Although the State is correct that State v. Fox, 709 P.2d 
316 (Utah 1985), deals with convictions and a reasonable doubt 
standard rather than a preponderance of the evidence standard, the 
requirement that there be a sufficient nexus between the defendant 
and the contraband is nevertheless applicable to probation 
revocation proceedings. In the absence of a sufficient nexus, the 
State cannot sustain its burden of connecting the contraband to the 
defendant and a revocation would not be warranted. 
In the present case, persons other than Mr. Martinez were 
in the house and in the kitchen where the scale and ammunition were 
found. The obvious inference is that those items in the kitchen 
1
 In addition, the State reads Hodges in an unduly 
stringent manner when it argues that Hodges overruled the "some 
competent evidence" language of Williams. Rather than being read as 
rejecting the some competent evidence language in Williams, Hodges 
can be read as clarifying that "some competent evidence" means a 
preponderance. For a complete discussion of Appellant's argument 
that Hodges does not overrule Williamsf see Appellant's "Opposition 
to Petition for Writ of Certiorari" filed in the Utah Supreme Court 
in State v. Hodges, Case No. 900501. 
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belonged I I Hi persons who were present and not to the absent 
Mr. Martin* 
POINT ±L. THE OFFICERS ILLEGALLY SEIZED EVIDENCE 
FROM THE APARTMENT. 
TIIH ".I ril if" riqinpc I lihiil llliiii' o f f i c e r s needed - .^<*-
r e a s o n a b l e s u s p i c i o n ii o r d e r t o s e a r c h t h e a p a r t m e n t 
B r i e f at 12 The S t a t e d o e s n o t a r g u e t h a t Mi ^ a r t i n e z r o t h e r 
was a b l e I.e.. " -ue t h a t 
the probation agreement alone allowed entry absent a ieasonable 
articulable suspicion that Mr. Martinez had violated the terms of 
his probation. 
The State bases its argument that a reasonable articulable 
suspii ion existed i * hearsay testimony to which the trial 
court sustained . objectioi Tiu' State"' argues that bncauwe I l:io 
testimony was not stricken, */as admissible to establish a 
«\i S O U 11 I " 13 M' 1» M ' I " ' ' l;|f-(i*<« Rt lf lf i t 1 » 
The State's position is unduly strained whe: 
because • ht- testimony was not stricken :- • ir :•«.. considered. The 
Eij i iii- ::1 Ili::l le c bj^ < "< i n ' ~ ^  * Court 
therefore should not consider urthermore, ;.w state ing 
this Court § consider the testimony for the truth of the matter 
assex Court to ai 
that an alleged assault occurred. 
The State had ample opportunity * ; Deputy S;agowski as 
a witness to establish spec aetax 
3 -
with Stickley. In addition, it could have questioned Stickley 
further as to the basis of his decision to go to the apartment. 
Even if this Court were to consider the conclusory statement by 
Stickley regarding an alleged assault, no details as to that 
incident were offered. The State simply did not do its job in 
placing adequate evidence of specific facts before the trial court. 
CONCLUSION 
Appellant, Charles Martinez, respectfully requests that 
this Court reverse the revocation order and remand the case to the 
trial court. 
SUBMITTED this V day of January, 1991. 
^YNN R. BROWN 
Attorney for Defendant/Appellant 
JOAN C. WATT 
Attorney for Defendant/Appellant 
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